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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 18549
| ssued to: Jimme R MOORE

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2416
Jimme R, MOORE

Thi s appeal has been taken in accordance with 46 U S.C. 7702
and former 46 CAR 5.30-1 (currently 46 CFR Part 5, Subpart J.).

By order dated 30 May 1984, an Adm nistrative Law Judge of the
United States Coast Guard at St. Louis, Mssouri, suspended
Appellant's license for three nonths on twel ve nonths' probation
upon finding proved the charge of negligence. The specification
found proved al |l eges that Appellant, while serving as operator
aboard the MV THERESA SELEY, under the authority of the captioned
docunent, on or about 1 Septenber 1983, did fail to operate the
vessel in safe and prudent manner in the area of mles 956-959,
Chio River, to wit, operating said vessel in the above river area
when its draft exceeded the channel project depth, resulting in
damage to and subsequent pollution fromthe vessel.

The hearing was held at Paducah, Kentucky, on 1 Novenber 1983.

At the hearing Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
supporting specification.

The I nvestigating Oficer introduced in evidence eight
exhibits and the testinony of three w tnesses.
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I n def ense, Appellant introduced in evidence seventeen
exhibits and the testinony of four wtnesses.

On 30 May 1984, the Adm nistrative Law Judge rendered a
deci sion in which she concluded the charge and specification of
negl i gence had been proved, and issued a witten order suspendi ng
Appellant's license for three nonths on twel ve nonths' probation.

The conpl ete Decision and Order was served on 31 May 1984.
Appeal was tinely filed on 8 June 1984. After receiving the
Deci sion and Order, Appellant submtted a docunent entitled "Mtion
to Re-Open for Reconsideration of the Decision and Order or
Alternatively to All ow Additional Proof in Clarification of the
Evi dence.” On 18 June 1984, the Adm nistrative Law Judge entered
a ruling on the notion in which she permtted depositions to be
taken for clarification of two points. The Appeal was perfected on
25 February 1985.

FI NDI NGS OF FACT

At all relevant tines on 1 Septenber 1983, Appellant was
serving as Operator aboard the MV THERESA SELEY, a 200-foot, 7000
hor sepower uni nspected tow ng vessel, under the authority of his
| i cense which authorizes himto serve as Operator of Uninspected
Towi ng Vessels. The MV THERESA SELEY has a draft of approximately
9'8". Between approximately 1200 and 1400 on 1 Septenber 1983,
Appel | ant was serving as pilot and operator of the MV THERESA
SELEY with a 15-barge tow upbound between Ml es 959 and 956, Chio
River. The configuration of the barges was five |ong and three
w de. Each barge had a draft of approximtely 8' 8".

The channel of the Onhio River between MI|es 956 and 959 has a
bottomclassified as rocky. the area is bounded by two | ow w cket
danms, Lock and Dam 53 | ocated downstreamat MI|e 962.6, and Lock
and Dam 52 upstreamat MIle 938.9. The Arny Corps of Engi neers
utilizes these dans to assist in nmaintaining a
Congr essi onal | y-mandat ed channel project depth of nine feet for
this portion of the Chio River. |In August and Septenber of 1983,
the Ohio River was at | ow stage with water |evels bel ow normal.
The normal reading for the upper gauge at Lock and Dam 53 is 16.9
feet; however, on 1 Septenber 1983, a gauge reading of 14.4 feet
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and falling was reported to the MV THERESA SELEY when it passed
Lock and Dam 53. This was 2.5 feet bel ow nornmal pool for that
section of the Chio River. The dam w ckets are not raised by the
Corps of Engineers until the |level reads approximately 14.0 feet at
t he upper gage. The water |level on 1 Septenber 1983 did not fall
to 14.0 feet, and so Lock and Dam 53 remai ned open. The | ower
gauge at Lock and Dam 52 was 0.9 feet above normal pool at the tine
the MV THERESA SELEY passed Lock and Dam 53.

Appel | ant assuned the watch as operator a few m nutes before
1200 on 1 Septenber 1983. Shortly thereafter, the MV THERESA
SELEY struck bottom Appellant continued the voyage, and the
vessel experienced nore grounding as it proceeded up through Mle
956. At 1400, while underway, an internal inspection by the
Engi neer reveal ed that the towboat was taking on water and | eaking
fuel oil. Appellant continued to MIle 951 where the barges were
tied off. Thereafter, Appellant intentionally grounded the MV
THERESA SELEY near Mle 952 to increase its stability and prevent
it from sinking.

APPEARANCE: W Scott MIller, Jr., Esq., and Stephanie R Ml ler,
Esq., MIler and MIller, Suite 602, One R verfront Plaza,
Loui sville, Kentucky 40202.

BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the

Adm ni strative Law Judge. Appellant contends:

1. There is no basis under any statute, regulation, or "rule
of the road" for the negligence alleged in the specification.

2. The proof introduced by the Investigating Oficer did not
relate to the specification.

3. The proof offered by the Investigating Oficer did not
substanti ate the charge.

4. Appel | ant presented undi sputed proof that the vessel's
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draft did not exceed the actual channel depth.

5. Certain findings of fact are not based on the record and
are erroneous in their concl usions.

6. The Adm nistrative Law Judge nade concl usi ons not based
upon the record, but upon erroneous findings of fact.

7. The case law cited by the Adm nistrative Law Judge is not
appl i cabl e.

OPI NI ON

Appel l ant first contends there is no basis under any statute,
regul ation, or "rule of the road" for the negligence alleged in the
specification. |In particular, Appellant clainms that it is not
negligent to operate a vessel with a draft exceeding the "project
channel depth.”

The standard of care applicable to the Appellant is found
within a well-established presunption adopted in admralty and in
Coast Guard suspension and revocation proceedings. A rebuttable
presunpti on of negligence arises when proper evidence is presented

of a vessel grounding. Md-Anerica Transportation Co., Inc. v.
Nati onal Marine Service, Inc., 497 F.2d 776 (8th G r.1974),

| ater appeal 526 F. 2d 629 (8th G r. 1975), cert.

denied 425 U. S. 937 (1976); Appeal Decisions 2409
(PLACZKI EW CZ), 2382 (NILSEN), 2211 (DUNCAN); Appeal

Deci sion 2173 (PIERCE), affd sub nom Comandant

v. Pierce, NTSB Order EM81 (1980). In appropriate circunstances
the presunption alone is sufficient to prove a case of negligence.
Appeal Decision 2211 ( DUNCAN) .

The standard of care is well-known. An operator is under a
continuing duty to know where his vessel is at all tines, and he
shoul d be in possession of all other pertinent facts relating to
the voyage. See M d-Anerica Transportation Co., 497 F.2d
at 780. this duty is conparably described in Appeal Decision
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2367 (SPENCER), an allision case:

Appel l ant is responsible for knowi ng how the towboat with its
tow can cope with any particul ar set of navigational

condi tions considering its horsepower, handling, his own
experience, and the size and configuration of the tow

The nmaster of a vessel. ... Wth respect to the navigation
and maneuvering ability of the vessel this duty extends to
operators of uninspected tow ng vessels as well as nasters of
vessel s.

Simlarly, Appeal Decision 2370 (LEWS) al so held that:

The master or operator of a vessel is expected to know the
avai |l abl e informati on regarding the waterway that he is
traversing and the characteristics of his vessel... Failure
of a master or operator of a vessel to make proper use of such
information with the result that he chooses to nove his vessel
when the state of the tide and weat her make that dangerous is
negl i gence. ..

The I nvestigating Oficer presented sufficient evidence of the
groundi ng of the MV THERESA SELEY to create a rebuttable

presunption of negligence and sufficient to nake a prina

facie case of negligence against the Appellant. Appeal
Deci si ons 2266 (BRENNER), 2216 (SORENSEN), and 2177 ( HOVER).

| agree that the specification did not accurately detail the

negl i gent actions of the Appellant. However, the specification did
provi de sufficient information about the grounding of the MV
THERESA SELEY to raise the correspondi ng presunption of negligence.
Appel l ant' s awareness at the outset of the hearing of this issue to
be litigated is undeniable. a review of the record clearly reveals
that the Appellant and his counsel had full know edge of the basic
groundi ng issues requiring determ nation and that he had been

af forded an anpl e opportunity to respond to them See Appeal

Deci sion 2174 (TING.EY), aff'd Conmandant v. Tingl ey,
NTSB EM 86 (1981). The rule in Kuhn v. Cvil Aeronautics Board,
183 F. 2d 839, 842 (D.C. Gr. 1950), states that when "parties

under st and exactly what the issues are when the proceedi ngs are
had, they cannot thereafter claimsurprise or |lack of due process
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because of alleged deficiencies in the | anguage of particul ar
pl eadi ngs. Actuality of notice there nust be, but the actuality,

not the technicality, nust govern." See al so Conmandant
v. Buffington, NTSB Order EM 57 (1977).

Accordingly, | find that the factual allegation of negligence
was fully litigated and that Appellant's notice thereof was tinely.

Appel | ant next asserts that the proof introduced by the
| nvestigating Oficer did not relate to the specification with
whi ch the Appellant was charged. Alternatively, Appellant contends
that the proof offered by the Investigating Oficer did not
substantiate the charge of negligence. These argunents fail for
t he reasons stated bel ow

As stated in Part | of this opinion, the specification
provi ded Appellant wth adequate notice of the basis for the charge
of negligence.

The Investigating Oficer clearly established that while
operating the MV THERESA SELEY the Appel |l ant repeatedly grounded
the vessel in the three mle stretch of the Ghio River at MIles 959
to 956. The vessel's log entries from 1 Septenber 1983
specifically stated that during Appellant's watch the vessel was
“"hitting ground all through... Mle to 956." These groundi ngs were
confirmed by the testinony of the Master of the MV THERESA SELEY,
who stated that the vessel was hitting bottom"all the way up from
Mle 959 to Mle 956." The vessel damage observed by the Mster
and the Coast Guard on-scene investigator, and as detailed in the
1400, 1 Septenber 1983 vessel log entry, further corroborated the
groundi ng of the MV THERESA SELEY during Appellant's watch.

The groundi ng evidence presented by the Investigating Oficer
was sufficient to raise a rebuttable presunption of negligence.

Furthernore, such proof is prima facie evidence of
negl i gence. Consequently, the Adm nistrative Law Judge did not err
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when she denied Appellant's Mdtion to Dism ss at the close of the
Coast CGuard's case.

At this juncture in his appeal, Appellant inplies that the
Master of the MV THERESA SELEY shoul d have been charged with
negligence as well. It is irrelevant to Appellant's case whet her
proceedi ngs were or were not undertaken agai nst another as the
result of this incident. The issue to be resolved was whet her
Appel | ant was at fault, not whether anyone el se was also at fault.
Appeal Decision 2402 (POPE) and 2166 (REQ STER).

Appel l ant clainms that he presented undi sputed proof that the
MV THERESA SELEY's draft did not exceed the actual channel depth.
Appel l ant's contention that he is bl anel ess because his own
evi dence proves mathematically that the groundi ng could not have
occurred is without nerit.

Even though the Appellant attenpted to show the actual depth
of the river exceeded the draft of the MV THERESA SELEY, the
evi dence clearly denonstrates the MV THERESA SELEY experi enced

mul ti pl e groundi ngs on the rocky bottom of the Ohio R ver between
Ml es 959 and 956. Appellant introduced Arny Corps of Engi neer
soundi ng taken the sanme day of the grounding which showed channel
depths greater than the draft of the MV THERESA SELEY. However,

t hese soundi ngs were nmade earlier in the day and they did not cover
the conplete width of the navigable channel. The |og maintained by
Lock and Dam 53 fully established that the river level continued to
fall after the soundings were taken.

Appel l ant al so attenpted to show the MV THERESA SELEY struck
an uncharted obstruction and not the rocky channel bottom This
evi dence did not rebut the presunption of negligence established by

the multiple groundings "all through...Mle 959 to

956." Furthernore, the bottomconditions along that portion of the
river remain fairly constant. Appellant's own w tness, M. John
Bleidt, stated the area is characterized by very little

sedi nentation and fall-in. (Respondent's Exhibit D, pp.7, 11, and
17.)
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Y

Appel | ant next contends that the Adm nistrative Law Judge
made, findings which are not based upon the record and are
erroneous in their conclusions. | agree in part and disagree in
part.

The Adm nistrative Law Judge found that the draft of the MV
THERESA SELEY was ten feet since it was equi pped with ten-foot
wheel s. The evi dence established that even though the MV THERESA
SELEY was equi pped with ten foot wheels, its draft could indeed be
9'8" on the date in question due to the unique tunnel structure
al ong the bottom of the vessel's hull. Accordingly, the
Adm ni strative Law Judge's finding that a ten-foot screw on a
t owboat cannot be operated in less than ten feet of water is hereby
nodified to read that a towboat with ten-foot screws nay have a
draft of 9'8". However, based upon the totality of the record,

t hi s change does not substantially affect the reasoning of the

opi nion. Appellant grounded the MV THERESA SELEY, then conti nued
to proceed up the Chio River, even though the river's water |evel
was bel ow normal pool and falling. The Adm nistrative Law Judge's
finding that the draft was ten feet instead of the actual 9' 8" does
not obvi ate Appellant's negligence.

The Adm nistrative Law Judge was correct in finding that an
operat or can reasonably expect that there nmay be depths as shall ow
as nine feet in the Ghio River channel. It is undisputed fromthe
record that the Arny Corps of Engineers would not guarantee a depth
greater than nine feet for the Ghio Rver. \Wile evidence
suggested that the Corps often dredges to a depth exceeding the
ni ne-foot project depth, the Corps enphatically woul d not guarantee
any depth exceeding nine feet at normal pool. Consequently, a
prudent navigator on this portion of the Chio River could expect to
find areas that have only a nine foot depth.

V

Appel l ant clainms generally that the Adm nistrative Law Judge
made concl usi ons not based upon the record, but upon the erroneous
findings of fact. However, | find there is substantial evidence of
a reliable and probative nature to support the Adm nistrative Law
Judge' s concl usion that the charge of negligence is proved, as
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required by 46 CFT 5.63 (previously 5.20-95(b)).

The I nvestigating Oficer net the burden of proof by
establishing the facts of the multiple groundings and Appellant's
responsibility for the vessel's navigation. It was thereafter
| ncunbent on the Appellant to overcone the presunption that his
navi gati on of the vessel had been deficient. The Appellant failed
to do so.

There are no charted depths for these waters. The only datum
avai l abl e to Appellant from which the depth of the channel could be
determ ned was the project channel depth of nine feet. Gauges
along the Chio River permt vessel traffic to ascertain the actual
water level as it fluctuates. Appellant knew or should have known
that the Chio River in the vicinity of Lock and Dam 53 was 2.6 feet
bel ow normal pool and falling. This information was readily
available in the MV THERESA SELEY's | og. Appellant's decision to
proceed upriver when the water |evel was bel ow and was conti nui ng
to fall below the reference | evel upon which the Corps' nine foot
project depth is based constituted negligence. The Adm nistrative
Law Judge's di scussion of this evidence served nerely to show t hat
t he presunpti on was unrebutted.

There was no persuasi ve evidence produced by the Appell ant
t hat woul d rebut the presunption of negligence acconpanying the
groundi ng of the MV THERESA SELEY. Appellant presented no
reliabl e evidence indicating the vessel struck anything other than
the river channel bottom Therefore, the charge of negligence was
proved.

\

Appel lant finally asserts that the case law cited by the
Adm ni strative Law Judge is not applicable since Appellant had no
other alternative than to proceed upstreamthrough the OGhio River
channel .

The Adm nistrative Law Judge found Appell ant negligent based
upon the fact that he should not have been operating the MV
THERESA SELEY on that portion of the Ohio River given the then
existing state of the river |level and the vessel's characteristics.
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Additionally, the Appellant's contention that he had no alternative
I's negated by the testinony of the Master of the MV THERESA SELEY,
who acknowl edged that a vessel could hold up such a transit, thus
preventing the further grounding of the vessel through MI|e 956.

The Adm nistrative Law Judge correctly found that the custom
of operators to transit the area under simlar circunstances did
not provide evidence of reasonable care. The negligence of others

wi Il not serve to excuse the negligence of one accountable in
suspensi on and revocation proceedings. It is well established that
custom and usage do not justify negligence. "Methods enployed in

any trade, business or profession, however |ong continued, cannot
avail to establish as safe in law that which is dangerous in fact."
Tug Ccean Prince, Inc. v. United States, 584 F. 2d 1151 (2d

Cir. 1978); see al so Appeal Decision 2261 (SAVOE).

CONCLUSI ON

The findings of the Adm nistrative Law Judge except as
nodi fi ed herein are supported by substantial evidence of a reliable
and probative nature. The hearing was conducted in accordance with
the requi renents of applicable regulations. The order is
appropri ate.

ORDER

The order of the Adm nistrative Law Judge dated at St. Louis,
M ssouri on 30 May 1984 is AFFI RVED.

B. L STABI LE
Vice Admral, United States Coast CGuard
VI CE COVWANDANT

Signed at Washington, D.C. this 3rd day of January, 1986.
***x*  END OF DECI SION NO. 2416 *****
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